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prezumfciis samarTlebrivi buneba Zir-
iTadad dakavSirebulia prezumfciaSi miTi-
Tebuli faqtis uaryofasTan. uZvelesi si-
marTlis Zeglis ,,Talmudis’’ mixedviT is,
rac miCneulia WeSmaritad, aseTad rCeba manam,
vidre ar moiZebneba axali mtkiceba, romel-
ic Secvlis mas.1 niSandoblivia, rom ,,Tal-
mudis’’ mixedviT, prezumfcia ar gulisxm-
obs udavo, Seucvlel mosazrebas. misi uary-
ofa dasaSvebia, magram sxva axali, ufro
metad damajerebeli mtkicebulebis safuZ-
velze. igi WeSmaritebad ganixileba manam,
vidre ar daupirispirdeba misi arsebobis
gamomricxavi debuleba. aseTi debulebis
gamoCenis Semdeg is, rac manamde WeSmarite-
bad iyo miCneuli, arsebobas wyvets. prezum-
fcia miTiTebuli saxiT moqmedebs araerTi
qveynis uaryofadi prezumfciebis saxiT. am
TvalsazrisiT metad sainesoa amerikeli
mecnieris jeimz b. zaieris mier mis naSro-
mSi ,,prezumfciebi da mtkicebis samarTa-
li’’ moyvanili mosamarTle jeimz stefan-
is ganmarteba prezumfciis Sesaxeb. ganmarte-
bis mixedviT, prezumfcia niSnavs samarTl-
is normas, rasac sasamarTloebi an mosama-
rTleebi qmnian konkretul faqtebze an ko-
nkretul mtkicebulebebze gakeTebuli ko-
nkretul daskvnebSi, vidre am daskvnaTa
WeSmariteba ar iqneba uaryofili.2

samarTalSi cnobilia aseve prezumfciis
erT-erTi saxe daskvniTi prezumfciebi. mec-
nierTa didi nawils, maT Soris zaieris,
vigmorisa da morganis mier gamoiTqva mosa-
zreba, rom prezumfciis es saxe ar warmoa-
dgens prezumfcias, aramed igi aris materia-
luri samarTlebrivi norma. aRniSnulis Ta-
obaze uTiTebs jorj olSueni naSromSi
,,prezumfcia, rogorc mtkicebuleba pasuxi”.
miTiTebuli avtori prezumfciebs, rogorc
specifikur faqtebs yofs daskvniT, uaryofad,
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stu-s doqtoranti

daskvniTi (myari)
prezumfciebisa da fiqciebis
samarTlebrivi mniSvneloba

samarTlisa da faqtis prezumfciebad.
daskvniT prezumfciebTan dakavSirebiT igi
aRniSnavs, rom prezumfciis es saxe unda
amovSaloT, radgan misi azriT, prezumfci-
is es saxe warmoadgens materialur samarT-
lebriv normas. uaryofiT da samarTlis
prezumfciebs ki, erTsa da imave sagnis sx-
vadasxva saxelwodebad miiCnevs.3

bevri mecnieri aRniSnavs, rom myari pre-
zumfciebi amovardnilia mtkicebulebiTi
samarTlis Tvalsawieridan. aseTi saxis
prezumfciebi xSirad materialuri samarT-
lis prezumfciebia. safrangeTis samo-
qalaqo kodeqsis mixedviT, preiudiciac
myari prezumfciaa. myari prezumfciebi Zir-
iTadad moixsenieba, rogorc daskvniTi pre-
zumfciebi. daskvniTi prezumfciebis uary-
ofa ar xdeba. kaliforniis mtkicebis kod-
eqsis 601e muxlSi miTiTebulia, rom pre-
zumfciebi aris uaryofadi da daskvniTi.
kodeqsis es norma ar moixseniebs myar pre-
zumfciebs. igi mas daskvniT prezumfciebs
uwodebs. aseTi saxis prezumfciebs xSirad
fiqciebsac adareben.

metad saintereso mosazrebani aqvs
daskvniT prezumfciebTan mimarTebiT men-
gels. daskvniT prezumfcias mengeli ganix-
ilavs rogorc prezumfcias, romelic iTx-
ovs faqtis Semmowmeblisagan moZebnos pre-
zumirebuli faqti, rodesac arsebobs Zireu-
li faqti anu Zireuli faqti prezumirebu-
li faqtis samarTlebrivi ekvivalentia da
piri, romlis winaaRmdegac mimarTulia pre-
zumirebuli faqti, ar cdilobs uaryos misi
arseboba.4 xSirad prezumfciis am saxis mo-
qmedeba Sedarebulia fiqciasTan.

1 Franklin J, The science of conjecture, evidence and probability
before Paskal, The hopkins University press, 2001, p-6.
2 Thaier J Presumption and The Law of Evidence. James Harvard
Law Review, vol 3, November 15, 1889, no 4, p-141.

3 Olshausen G., Evidence: Presumption as evidence-a reply. Cal-
ifornia Law Reviw, volume 31/issue 3, p-316.
4 Mengel E. C. Jr Conflicting presumptions: An Evlauation of the
Solution Proposed by Uniform Rule Villanova University School of
Law Digital Repository. Volume 10 | Issue 2 Article 7,1965, p-325.
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unda iTqvas, rom prezumfciasa da fiq-
cias metad gansxvavebuli samarTlebrivi bune-
ba gaaCniaT da maTi gaigiveba SeuZlebelia.

fiqcia iseTive uZvelesi samarTlebrivi
terminia, rogorc prezumfcia. fiqcia ume-
tesad ganmartebulia, rogorc winaswar
mofiqrebuli debuleba, romelic ar Seesa-
bameba sinamdviles, da miuxedavad amisa, misi
dacva iseve savaldebuloa, rogorc arse-
buli WeSmaritebisa. fiqciis magaliTebs
vxvdebiT romis samarTlSi, romlis mixed-
viT, Tu nivTi SeZenilia keTilsindisierad,
magram aucilebeli formalobebis dacvis
gareSe, da Tu xandazmulobis vada SeZenis
momentisaTvis gasuli ar aris, sasamarT-
lo namdvilad cnobs debulebas, romelic
ar Seesabameba sinamdviles imis Sesaxeb, rom
myidveli flobda nivTs dadgenili xan-
dazmulobis vadaSi.5

fiqcia, samarTlis leqsikonis mixed-
viT, ganimarteba, rogorc samarTlebrivi
daSveba an varaudi, imis Taobaze, rom is
rac ar aris an SeiZleba, ar iyos WeSmar-
iteba, namdvilia, an romelic ganmartavs
arsebulad faqtebs, romelTac realurad
arasodes hqoniaT adgili. mraval samo-
qalaqo saqmeze ganimarta (e.w. Hampshire Straf-
ford Bank v. Cornell, 2 N.H.324; Hibberd v. Smith, 07
Cal. 547, 4 Pac.473, 56 Am.Rep.720), rom fiqcia
aris samarTlis norma, romelic sinamd-
viled miiCnevs da ar uSvebs uaryofas imi-
sas, rac ar aris namdvili. es daSveba atarebs
udanaSaulobis an sargeblis miRebis xasi-
aTs da Seqmnilia msrTlmsajulebis dasru-
lebis miznebisaTvis.6

rogorc iben mouleni aRniSnavs, samarT-
lebrivi fiqcia aris materialuri an sa-
proceso samarTlebrivi sistemasTan da-
kavSirebuli sakiTxi, romelic warmoadgens
saqmis gadawyvetis materialuri wess an
princips, romelic eyrdnoba mTel an nawi-
lobriv faqtobriv wanamZRvrebs, romlebic
fiqciis gamoyenebis droisaTvis cnobilia,
rogorc araWeSmariteba.7

bevri msgavseba da gansxvaveba arsebobs
fiqciasa da prezumfcias Soris. orive maT-
gani gamoiyeneba saqmisaTvis mniSvnelovani

garemoebebis dadgenis TvalsazrisiT. isi-
ni, iseve, rogorc prezumfcia, gavlenas ax-
denen mtkicebis tvirTze, aseve, mniSvnelo-
van rols asruleben saqmis gadawyvetis
dros. miuxedavad amisa, es ori cneba warmo-
adgens gansxvavebul samarTlebriv kate-
goriebs da maT gansxavavebuli samarTleb-
rivi datvirTva aqvT.

rus mecnier a. didenkos mosazrebiT,
fiqcia da prezumfcia TavisTavad warmoad-
gens samarTlebriv konstruqcias, romelic
nebas rTavs iuridiul faqtad miviCnioT
saerTod ar arsebuli an savaraudo faqti.
rogorc igi aRniSnavs, fiqciisa da prezum-
fciis namdvili daniSnulebis morgeba saka-
nondeblo teqnikisaTvis rTulia, magram maTi
mniSvnelobis uaryofa SeuZlebelia. maTi
Rrma mniSvneloba gamoixateba imaSi, rom
maTSi igrZnoba cocxali sunTqva kerZo
samarTlis principebisa.8

didenkos moyavs, ruseTis federaciis samo-
qalaqo samarTalSi gamoyenebuli SemTxvevebi.
amis magaliTia samoqalaqo kodeqsis 51e mux-
li. aRniSnuli norma exeba pirobiT garige-
bebs. normis Tanaxmad, Tu mxareTa Soris ar-
sebobda pirobiTi garigeba da pirobis dadgomas
xeli SeuSala mxarem, romelsac es ar surda.
iTvleba, rom piroba damdgaria da piriqiT, Tu
pirobis dadgomaze arakeTilsindisierad
moaxdina zemoqmedeba SedegiT dainteresebul-
ma mxarem, miiCneva, rom piroba ar damdgara.
didenko kanonmdeblis nebas, asaxos fiqcia,
gamoxatavs Semdegi fraziT  ,,dae, es iyos ase,
Tumca es ase ar aris”.9

zemoT miTiTebuli normis analogiuri
Sinaarss Seicavs saqarTvelos samoqalaqo
kodeqsis 98-e muxli. aRniSnuli normis pirve-
li nawilis Tanaxmad, Tu pirobis dadgoma
arakeTilsindisierad daabrkola mxarem,
romlisTvisac pirobis dadgoma xelsayre-
li ar aris, piroba damdgrad CaiTvleba.
amave normis meore nawilis mixedviT ki, Tu
pirobis dadgomas arakeTilsindisierad
Seuwyo xeli mxarem, romlisTvisac pirob-
is dadgoma xelsayrelia, piroba damdgar-
ad ar CaiTvleba. miTiTebuli muxli fiqciis
erT-erTi saukeTeso magaliTia.10

5 http\\rgiis narod.ru\studyTheory\presumptio_fictio.htm.-
Презумпция и фикция.
6  The Law Dictionary,thelawdictionary.org/legal-fiction/
7 Moglen E,Legal Fictions and Common Law Leg aTheory Some
Historical Reflections, Tel- Aviv University Studies in Law August
14, 1989, p-2.

8 Диденко А.Г, Фикции и презумпции в гражданском
праве.online.zakon.kz/Document/
9 Диденко А.Г, Фикции и презумпции в гражданском
праве.online.zakon.kz/Document/
10 Диденко А.Г, Фикции и презумпции в гражданском
праве.online.zakon.kz/Document/
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garda zemoT aRniSnuli magaliTebisa,
saqarTvelos samoqalaqo kodeqsSi vxvdeb-
iT araerT samarTlis normas, romelSic
asaxulia sxvadasxva saxis fiqciebi. saqar-
Tvelos samoqalaqo kodeqsis 276-e muxlis
me2 nawilis Tanaxmad, moTxovna dakmay-
ofilebulad iTvleba im SemTxvevaSi, rode-
sac giravnobis sagnis realizaciidan amon-
agebi Tanxa sakmarisi ar aris giravnobiT
uzrunvelyofili moTxovnis dasafaravad
an giravnobis sagani mTlianad ar faravs
am moTxovnis odenobas, Tu mxareTa SeTanx-
mebiT sxva ram ar aris dadgenili.

normis Sinaarsidan gamomdinare, miuxeda-
vad imisa, rom nivTis realizaciis Sedegad
miRebuli Tanxa ar akmayofilebs kredito-
ris moTxovnas, kreditoris moTxovna mainc
dakmayofilebulad iTvleba. analogiuri Si-
naarsisaa saqarTvelos samoqalaqo kodeq-
sis me-300 muxlis me-2 nawili da 301-e mux-
lis 11-li nawili. aRniSnuli normebidan
me-300 muxlis me-2 nawilis Tanaxmad, ipoTe-
kiT datvirTuli nivTis kreditoris sakuT-
rebaSi gadasvlisas, moTxovna dakmayofile-
bulad iTvleba im SemTxvevaSic, rodesac
ipoTekiT datvirTuli nivTis Rirebuleba
mTlianad ar faravs am moTxovnis odenobas,
Tu mxareTa Soris sxva ram ar aris gaTval-
iswinebuli. 301-e muxlis 1-li nawilis Se-
sabamisad, moTxovna, romlis uzrunvelsay-
ofadac arsebobs ipoTeka, dakmayofilebu-
lad iTvleba im SemTxvevebSic, rodesac
ipoTekiT datvirTuli uZravi nivTis reali-
zaciidan amonagebi Tanxa sakmarisi ar aris
ipoTekiT uzrunvelyofili moTxovnis dasa-
faravad, Tu kanoniT an mxareTa SeTanxme-
biT sxva ram ara aris gaTvaliswinebuli.

orive zemoT ganxilul SemTxvevaSi, cxa-
dia, rom kreditoris moTxovna dakmayofile-
buli ar aris. man miiRo ufro naklebi
Rirebulebis nivTi, vidre mas gaaCnda moTx-
ovna, aseve nivTis realizaciiT miRebulma
Tanxam ver dafara misdami arsebuli vali.
miuxedavad amisa, kanoni kreditors dakmayo-
filebulad miiCnevs. kanoni arsebulad
Tvlis imas, rac sinamvileSi ar yofila da
arc arasodes iqneba momavalSi. es aris
fiqciis samarTlebrivi buneba, rac ararse-
buls warmoaCens rogorc sinamviles da
mas savaldebulo Zalas aniWebs.

aRniSnuli faqtori mkacrad mijnavs pre-
zumfciisa da fiqciis samarTlebriv arss.
pirvel rigSi unda aRiniSnos, rom fiqcia

SeiZleba, arsebobdes mxolod samarTleb-
rivi normis saxiT. igi aseve gamoricxavs
fiqciis Semcveli samarTlebriv normaSi
asaxuli faqtis realobaSi arsebobis faqts.
aRniSnuliT igi gansxvavdeba prezumfcii-
sagan, romelic asaxvs varaudebsa Tu das-
kvnebs, romelic dakavSirebulia masSi asaxu-
li faqtebis realobaSi arsebobis did al-
baTobasTan. prezumfcia gamomdinareobs im-
isagan, rac bunebaSi xdeba araerTxel, gan-
meorebiT da mravaljer. prezumfciaSi asax-
ul daskvnebs aqvT realobaSi arsebobis
didi SesaZlebloba. aseTi garemoebis Se-
saxeb gakeTebul daskvnebis arsebobis ga-
nmapirobebeli faqtorebis moqmedebisas vi-
yenebT am garemoebebis Taobaze gakeTebul
daskvnebs.

prezumfciasa da fiqciis ganmasxvavebel
Tvisebebs aRwers loun fuleric. rogorc
aRniSnavs, gansxvaveba ZiriTadad fiqciasa
da samarTlis prezumfciebs Soris mdgo-
mareobs imaSi, rom fiqcia uSvebs iseTi
debulebebis arsebobas, romelic cnobilia,
rogorc ararsebuli. prezumfcia ki uSvebs
imas, rac aris an SesaZloa rom iyos namd-
vili.11 SeuZlebelia, ar aRiniSnos isic, rom
fiqciis moqmedeba, msgavsad prezumfciisa,
dakavSirebulia mtkicebis tvirTTan. igi
erTi faqtis mtkicebis tvirTs cvlis meo-
reTi. amasTan, fiqciaSi miTiTebuli daskvneb-
is gaqarwyleba SeuZlebelia da mas moqme-
debis savaldebulo Zala gaaCnia. am Tval-
sazrisiT igi hgavs daskvniT prezumfciebs,
romelTa uaryofac SeuZlebelia.

sabolood SeiZleba iTqvas, rom SeuZle-
belia im msgavsebebis uaryofa, rac arse-
bobs prezumficasa da fiqcias Soris. orive
maTgani Seicavs daskvnebs garkveuli gare-
moebebis Sesaxeb, orive maTganis moqmedeba
dakavSirebulia mtkicebis tvirTTan da
orive moqmedebs davis gadawyvetis Sedegeb-
ze. gansxvavebiT prezumfciisagan, fiqciis
uaryofa dauSvebelia. fiqcia aseve asaxavs
faqtebs, romelTac sinamdvileSi ar hqonia
adgili da SeiZleba, arc arasodes hqondes.
aRniSnuli daskvnebis gaTvaliswinebiT aras-
worad migvaCnia saqarTvelos uzenaesi sasa-
marTlos gadawyvetilebebi, romliTac saja-
ro reestris prezumfcia miCneulia fiqciad
(susg as3943732013, susg as160115092012). samoqa-

11 Fuller Lon L, Legal Fictions  Stanford University Press, Jan 1,
1967, p-40.
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laqo kodeqsis 312-e muxlis 1-li nawili
uSvebs prezumfciis uaryofis SesaZleblo-
bas, rac TavisTavad gamoricxavs fiqciis
arsebobas. rac Seexeba normis meore nawil-
Si miTiTebul prezumfcias, igi daskvniTi
(myari) prezumfciaa da misi uaryofa dauS-
vebelia. miuxedavad amisa, igi ar warmoad-
gens fiqcias, radgan fiqciisagan gansxvave-
biT, misi realobaSi arsebobis faqtis gamor-
icxva SeuZlebelia.

zemoaRniSnulidan gamomdinare, SeiZle-

ba davaskvnaT, rom daskvniTi prezumfcia da
fiqcia, miuxedavad maT Soris arsebuli ms-
gavsebisa, warmoadgens gansxvavebul samarT-
lebriv institutebs. TiToeul maTgans mkaf-
iod gamoxatuli daniSnuleba aqvT. orive
maTgani monawileobs mtkicebis procesSi
imgvarad, rom maTi uaryofa ar xdeba. miuxe-
davad amisa, fiqciaSi asaxuli garemoebebi
moklebulia realobas, prezumfciaSi miTiTe-
buli garemoebebi gamomdinareobs albaTobis
maRali donis movlenebidan.
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ЮРИДИЧЕСКАЯ ЦЕННОСТЬ ФИНАЛА
ПРЕДПОЛОЖЕНИЯ И ФИКЦИИ

МАИЯ СУЛХАНИШВИЛИ - докторант ГТУ
Фикции представляют собой правовые институты, которие позволяют признавать юридическими фактами

вовсе не существующие факты, а презумпции  вероятно существующие факты. В етом главная розница
между данными средствами и понятиями. Однако подлинное предназначение фикций и не просто не сводится
к законодательной технике, важность которой в их содержании отрицать, безусловно, нельзя. Исползование
этих институов связанно с юридической экономии и упрощения процесса доказывания.

Их значение состоит в том, что они участвуют в процессе доказиваниию таким образом, что они
освабаждают сторон от доказиваниия фактами даннимиии в фикциах и презумпциях.

THE LEGAL VALUE OF FINAL (SOLID)
PRESUMPTIONS AND FICTIONS

MAIA SULKHANISHVILI - PhD student of GTU
The fiction is an assumption or supposition of law that something which is or may be false is true, or that a

state of facts existswhich has never really taken place. A fiction is a rule of law which assumes as true and will not
allow to be disproved, something which is false, but not impossible. Presumption is a legal inference as to existence
or truth of a fact not certainly known from the known or proved existence of some other fact. Those are main
differences between presumption and fiction.

Fiction and presumption shift the burden of proof. They dismiss the parties of proving the facts which are
drown in fiction and presumption.
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